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AHomauisa

Y ecmammi docaidxceHo noHamiliHo-kamezopiaabHUll anapam KomepyiliHoi maemMHUyi ma HopmamugHo-npasosull
6a3uc 3a6e3ne4eHHs MiXCHaApodH020 chispobimHuymea 8idnogidHo. O6rpyHmMo8aHo NpakmuvHull KOMnaekc 3axoo0ie
36epediceHHs1 kKoHpideHYiliHOcmi KomepyiliHoi maemHuyi. Ak peayabmam Haykosux docaidxiceHb ideHmugpikoeaHo
CYMHICMHO-3MICMOBHY ~ XapaKmepucmuky no/odxceHHs1 Jlupekmusu 5K OCHOBHO20 Npagoso20 8eKmopy
3a6e3neyeHHs 6e3nekosHas4ux ymos. Ha ocHogi 4020 npodeMoHCcmMpos8aHo imMn/iemMeHmMAyi npasosux acnekmis
MIJNCHAPOOHO20 chigpobimHUYMEa 8 KOHMekcmi 6e3ne4Ho20 8UMIpy KomMepyiliHoi maemMHuyi.
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Abstract
In order to approximate the laws of the EU Member States in the field of handling classified information and to
establish a comparable level of protection of such information from illegal receipt, use or disclosure throughout the
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EU, Directive 2016/943 on the protection of undisclosed information was developed and approved in June 2016. how
and business information (trade secrets) from illegal receipt, use and disclosure (hereinafter - the Directive). The
Directive introduces the concept of "trade secret”, defines the lawful and illegal acquisition, use and disclosure of trade
secrets, establishes procedures and remedies for the illegal acquisition, use or disclosure of trade secrets in the context
of the application of security conditions.

The purpose of the article is to substantiate the essential characteristics of trade secrets, as well as to study the legal
framework of domestic experience and international cooperation on the basis of a practical mechanism for ensuring
safe operating conditions.

The article examines the conceptual and categorical apparatus of trade secrets and the regulatory framework for
international cooperation, respectively. The practical set of measures to preserve the confidentiality of trade secrets
is substantiated. As a result of scientific research, the essential and substantive characteristics of provision the
Directive as the main legal vector of ensuring safety conditions have been identified. Based on this, the implementation
the legal aspects of international cooperation in the context of secure measurement at trade secrets is demonstrated.
Summarizing scientific research, it should be noted that a country like Belgium, taking into account the Directive, has
adopted a law aimed at protecting undisclosed know-how and commercial information (trade secrets) from illegal
possession, use and disclosure. This Law has implemented all the above-mentioned recommendations on the
protection of trade secrets during court proceedings. It is investigated that the German parliament passed the Law
on Trade Secrets of the Federal Government. This law implements European Parliament Directive (EU) 2016/943 on
the protection of undisclosed know-how and trade information (trade secrets) against their illegal acquisition, use
and disclosure in German national law in order to establish uniform protection of trade secrets. The law provides for
the confidentiality of court proceedings. In civil proceedings, by granting jurisdiction to certain specialized courts in
cases of commercial secrecy, the possibility of classifying the proceedings as confidential at the request of one of the
parties, and the potential limitation of the number of persons entitled to access evidence and / or hearings.

Keywords: international cooperation, normative-legal base, Directive, trade secret, security contexts, security
conditions.

JEL classification: F50

Bcryn

3 MeTol0 30JIM>KEHHSI 3aKOHOJABCTB Jep:kaB-usieHiB €C y cdepi moBoxeHHA i3
3aKpuTOI0 iHpOopMalli€lo i BCTAHOBJIEHHS Ha BCil TepuTopii EC NopiBHAHHOIO PiBHSA 3aXUCTY
Takoi iHpopMaliii Bil HE3aKOHHOI'0 OTPHMMaHHS, BUKOPUCTaHHSA abo posroJsoueHHs €C 6yna
po3pob6sieHa i B 4epBHi 2016 poky 3arBepgkeHa [upexktuBa 2016/943 npo 3axuct
HEPO3KPUTHUX HOy-Xay i AinoBoi iHdopmanii (koMepLiliHOI TaeEMHMIi) BiJi HE3aKOHHOIO
OTpPUMaHHs,, BUKOPUCTAHHSA i po3roJiouieHHs (fani — Jupektusa) [1]. lupekTruBa BBOJUTD
NOHATTA «KOMepLilHa TAaEMHUIA», BU3HAYAE, 1[0 € 3aKOHHUM | HE3aKOHHUM OTPUMaHHSM,
BUKOPHUCTAHHSAM i pO3roJIOLIEHHAM KOMEPILiMHOI TA€EMHMILI, BCTAHOBJIIOE MpPOLEAYpPU Ta
3ac06M MPaBOBOr0 3aXMCTYy MPU HE3AaKOHHOMY OTPUMMAaHHi, BUKOPUCTAHHI YM PO3TO0JIOIIEHH]
KOMePLiMHOI TAEMHUIIi B KOHTEKCTi 3aCTOCyBaHHS 6e3M1eK03HAaBYMX YMOB.

JocnigkeHHs cydyacHoi NMpo6JieMaTUKU 3 NMUTaHb HOPMaTUBHO-NPAaBOBOro 6asucy
MDDKHApO/JIHOTO CIiBpOOITHUILITBA 3abe3neyeHHs KOMepILiMHOI TAaEMHHUII B KOHTEKCTI
6e3M0KO3HABYMX YMOB BUCBIT/IOIOTH Taki NpoBigHi HaykoBLj, fik: B. boHsk, I. BiuieHko,
E. O. BiBuap, [lemcbkui, A. Kazgum, I'. Koxan, 10. Ky3yBkos, €. Jlorinos, M. MesibHUK, P. CeHiH,
A. Cyxapenko, H. Taranues, O. Tepeuyk, B. llenenes.

dopmyTI0OBaHHA LiJIeH CTATTi

MeTo10 CTaTTi € 06I'PYHTYBaHHS CyTHICHOI XapaKTepUCTUKU KOMepLilHOI TaEMHHUL, a
TaKOoX JOCJi/P)KeHHSI HOPMAaTUBHO-NPABOBOro 0a3uCy BITUM3HSHOrO JOCBiAy Ta
Mi>)KHApOJHOTr0 CHiBPOOITHUI[TBA HAa OCHOBI MNPAKTUYHOrO MeXaHi3My 3abe3NedyeHHs
6e3MeK03HaBYMX YMOB PYHKI[IOHYBaHHS.

BuKJ1as 0CHOBHOI'O MaTepiajly AOC/IiAKEeHHSA

Ha ocHOBiI mnpoBeaeHUX AOCAIJKeHb BCTAHOBJIEHO, L0 KOMIIJIEKCHE aHaJi3yBaHHA
noJsiokeHb /lMpeKTHBHM Ta 3aKOHOJABCTBA YKpaiHU 1[0/I0 OXOPOHU KOMEPIIMHOI TaEMHMUIL
CBIZJYUTH MPO AKTYaJIbHICTh YTOYHEHHS OKPEMUX NIUTaHb OXOPOHU KOMEPLiMHOI TAEMHHUILI B
YkpaiHi, 1110 fIK HacAiJ0K AaCTb MOXKJ/IUBICTh 3a06€3MeYNTH BUCOKHUI piBEHb 6€3MEK03HABUMX
yMoB. Tak, Ha OCHOBI IpOBeleHUX AOCAIPKEeHDb 10BeieHO, 1o v ['J1aBi [ HalaeTbCcA BU3HAYEeHHA
KOMepIiHOI TAEMHHUIIi, aHaJIoTriYHe BU3HAaYeHHI0 Hepo3KpuToi iHpopmanii Yrogu TRIPS.
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BignoBigHo fo cTtaTTi 2 lMpeKTUBM Ii4 KOMePIiHHO0 TAEMHUIIEI PO3YyMieThcs iHdOp-
Mallisi, iKa 0/IHOYaCHO BiJINOBiJa€ TAKUM BUMOTaM: a) € CEKPETHOI B TOMY PO3yMiHHI, 1110 BOHA
B L1iJIOMY 4YH B [1IeBHil KOH}iryparii i nif6opi ii KOMIIOHEHTIB He € 3araJIbHOBILOMOI0 ab0 JIerkKo
JIOCTYIIHOI 0Cc006aM B IeBHUX KOJIax, fKi 3a3BUYal MalOTh CIIpaBy 3 NOAIOHO iHPpopMalLiElo;
6) BOHa Ma€ KOMepIiMHY L[iHHICTb, OCKiJIbKM BOHA CEKpPETHA; B) 0C06010, 110 NMPaBOMipHO
BOJIO/Ii€ HEIO, MPUMHATI pO3yMHI 3aX0Au AJis1 36epekeHHs Takoi iHpopMaliil B ceKpeTi.

Bu3HaueHHA NOHATTA «KOMepLinHa TaeMHuusa» B LK VYkpaiHu 3akoHozaBelb
nepeiHaB 3 Yroau TRIPS, ToMy, ocTtaHHe BianoBifae BusHayeHHIO B [lupekTuni 2016/943.
€4MHUM MOMeHTOM, Ha AyMmKy, [0O.M. Kaminu, ciaif BUIpaBUTH NOMUJKY Y Iepek/aii
BU3HAUYeHHs1 KoMepliliHOI TaeMHULi y cT. 505 IIK YkpaiHu 3 BuU3HaueHHSI HEPO3KPHUTOI
indpopmMmauii Yroau TRIPS cTocoBHO He 3arajibHO BiJoMOCTi KOMepLikHOI TaEMHULI (y Aito4id
peAakxiii 3a3HaYeHo, [0 KOMepliiHa TAEMHUIS € HeBigoMoto iHpopMaliw) [2, c. 253].

['maBa II /lupeKTUBM BH3HA4Ya€ BUNAAKM HENPaBOMIPHOTO Ta IPABOMIpHOIro
OTPHMMaHHSA KOMepPLiHHOI TAEMHMUIII.

Tak, BianoBigHo n0 3akoHy Ykpainu «IIpo 3axucT Bij HeJ06pOCOBICHOI KOHKYpeHIii»
Ta cT. 36 'K VYKpaiHM HenpaBoMipHe 36MpaHHs, PO3rOJIOIIEHHS Ta BUKOPUCTAHHSA
KOMePILiHHOI TAEMHMUIIi € IPAaBOMOPYIIEHHSM i BUI0M HEL0OPOCOBICHOT KOHKYpeHIlii. 30KpeMa
ne: 1) HenmpaBoMipHe 30WpaHHS KOMEPILiMHOI TAaEMHHUIL; 2) pPO3ToJIOLIeHHS KOMepLiHhHOi
TaEMHULI; 3) CXWJEeHHS [0 pO3roJIOlleHHS KOMepLiiiHOiI TaeMHMLi; 4) HenmpaBOMipHe
BUKOPUCTAHHSA KOMepLiiiHOI TaeMHUL [3; 4].

[lepenbayuBIIM BUNAAKKA HENPAaBOMIPHOTO OTPUMMaHHA KOMEPLIMHOI TaEMHHUL,
3aKOHO/|aBLleEM He BU3HA4Y€HO, 1110 KOMepLiliHa TAEMHUILA MOXe OyTH OTpHMaHa NpPaBOMipHO
IIJISIXOM He3aJIeXKHOT0 BiIKPUTTS ab0 CTBOPEHHS, 3BOPOTHOTO iHXKUHIPUHTY.

CyTTeBUM i He mepeadayeHHMM HOPMaMM HalliOHAJbHOT'O 3aKOHO/IaBCTBa, HA AYMKY,
I0.M. Kamiua, € Bu3HayeHHA /[IMpeKTUBM HeNpPAaBOMIPHUM BHUKOPUCTAaHHA KOMepLIiMHOI
TAaEMHHULI TPeTbOI 0C06010, iKa Oe3nocepeHbO He Oysa MpUYeTHa [0 HelnpaBOMipHOrO
OTPUMaHHS KOMepLilHOI TAEMHMULi, IpOTe 3HaJa abo 3a BiZIMOBIAHUX 0OCTAaBUH MaJjia 3HATH,
1110 BiZjoMOCTi, 1110 11 OBi/JOMJIEH], CTAaHOBJIATh KOMEPLiMHY TAEMHULIO 2, C. 254].

Ananisyrouu Bulle 3a3HayeHUU 3akoH YkpaiHu «Ilpo 3axucT Bif HeJ06poCOBicHOI
KOHKypeHuil» Ta 'K Ykpainu, MOXHa NpPUNYCTUTH, L0 TaKe IOJIOKEHHA 3aKOHOJaBLEM
nepenbayeHo N. 4 «HempaBoMipHe BHUKOPUCTAHHA KOMepLiMHOI TaeMHUILi». fK 3a3Hayae
0.0. bakasiHCbKa, YMHHE 3aKOHOJAaBCTBO He BUMarae, 106 Cy6’€KT rocnojlapioBaHHsS caM
30MpaB YU CXUWJISIB 10 PO3TOJIOLIEHHSI KOMepLiiHOl TaEMHULI, yd (piHaHCYyBaB Lied MpoLec
JlOCTaTHbO, 111006 BiH BUKOPUCTOBYBAB 1110 iHpOpMallil0 Y BUPOOHHUYOMY UM YIIPaBJIiHCbKOMY
npoteci i po3yMiB, 1110 BiZinoBigHa iHPopMaljisd € KOMEPLIHHO TAEMHUILEI0 KOHKYPEHTA, a il
BUKOPUCTAHHSA HaZJaCTh 3MOT'y Cy6’€EKTY rOCloJapIOBaHHS OTPUMATHU llepeBaru B KOHKypeHLii
Yyl TepeMOITH B KOHKYPEHTHid 60poTbOi 3a paxyHOK KOHTPOJIIO i BUKOPUCTAHHSA Lje€l
indopmMauii [5, c. 358].

JliaMeTpasibHO MPOTUJIEXKHUM OayeHHSIM 1100 BU3HAYEHHS LJISAXIB Y/IO0CKOHAJIEHHS
YUHHOIO 3aKOHOJIaBCTBa € IMpo6JieMa BiJiHECeHHsS KOMepIiHOI TaEMHMUII [0 006’€KTiB
iHTesiekTya/IbHOI BiacHOCTI. /lupekTuBoto EC KoMepl1iliHa TAEMHUIISI He BU3HaUYeHa 06’ EKTOM
npaBa iHTeJeKTyasbHOI BJyacHOCTi. Ak BBaxkae F).M. Kamina, Takui niaxi 3acTocoBaHO
€BpONENCbKOI0 KOMICIEIO CBIIOMO /11 YHUKHEHHA 3MiHM TPaAuLli lep>KaB-4JIeHiB 3 0OXOPOHU
KOMepILiHOI TAEMHMUII PiSHUMHU IHCTUTYTaMU NpaBa, a TAKOX MOOOIOBAHHAM, 1110 Lie MOXe
NPU3BECTH [0 HA/IMIPHOTO 3aXUCTY, L0 € WIKIJJUBUM [IJIs1 KOHKYpeHLii [2, c. 254].

Y kHusi 4 LK YkpaiHu nopsj 3 iHIIMMHU 06’€KTaMU iHTeJIeKTya/bHOI BJIACHOCTI
3aKOHO/IaBellb BU3HAYA€E KOMepIliiHy TaeMHUIt0. [lopsia 3 MM, He BCi 06’'€KTH i He Oy Ab-sKi
BiloMOCTi, 1[0 MOXyThb OyTH BijHECeHHI A0 KoMepIiiHOI TAaEMHMIi, € pe3yJbTaTOM
iHTesiekTyasbHOI (TBOp4Yoi) AisnbHOCcTi. 3rigHo 4. 2 cTt. 505 LK Ykpainu komepiiliHowo
TAEMHULEI0 MOXYTb OYTH BiJOMOCTI TeXHIYHOro, OpraHisaniiHOro, KOMepILilHOrO,
BUPOOHUYOrO0 Ta iHLIOr0 XapaKTepy, 3a BUHATKOM THX, SIKi BiZ[lIOBiIHO [0 3aKOHY HE MOXKYTh
OyTH BigHeceHi 0 KoMepuilHOI TaeMHuUi [6]. Ha Haw mnorssja, NOHATTS KOMepLiHHOI
TAEMHULL € IIMPIIKM, Hi>K TIOHATTS 00’ €KTA iHTeJIeKTyaIbHOI BJIACHOCTI. TaAKMM YMHOM, LJ0/10
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cuiBBigHOWIeHHsA iHdopMalii, fKa 3axUIIAETbCA 3a [JIOMOMOIOI0 3aKOHOJABCTBA MPO
iHTeJieKTya/IbHY BJIACHICTb Ta KOHQiJeHLilHOI iHpopMalil, 1110 € KOMepLilHO LiHHOMW, TO
BOHO BUIJISIIa€ HACTYMMHUM YUHOM: KOMepIliiHa Ta€EMHHUII He OOOB’SI3KOBO € 00’'€EKTOM
iHTeJIeKTya/IbHOI BJIACHOCTI, OJHAaK iHQopMalisi, 110 3axullleHa 3aKOHOJAaBCTBOM IIpO
iHTeJIeKTyaJIbHY BJIACHICTb, MOKe OYTU BU3HAHA KOMEPI[iIMHO0 TAEMHHUIIEI.

AKTyaslbHUM € mnoJio)keHHS [lMpeKTHUBHU 100 CIJIaTH 30UTKIB 0C00010, 10 AisJa
JlobpocoBicHo. Tak, ocoba, sika AisJjia J0OPOCOBICHO, 3aMiCTb O0OMeXXeHHSI BUKOPUCTAHHS
KOMepLiiiHOI TaeEMHUIL ab0 BUJIYyYeHHS TOBapiB MOXe CIJIATUTH KOMIIEHcallilo, 110 He
NepeBUILYE CYMy POSIITI, ika Oy/ia 6 cnjlayeHa MpPUA OTPUMAaHHI JiilleH3il Ha BUKOPUCTAHHSA
KoMepLihHol TaeMHULI. Cepe/; iHIIMX MOJIOXKEHD, SIKi BAPTO BpaXxyBaTU: YTOUHEHHS MOPSAAKY
3a0e3MeyeHHs] M0O30BY Ta 3alOODKHUX 3aXOJiB, 3aXUCT KOMEPLIiHHOI TAaeEMHHUI MifA 4ac
CYyZIOBOTO NPOBA/PKEHHs, YTOYHEHHS 3aKOHO/JABCTBA CTOCOBHO PO3KPUTTSA KOMEPLIiHHOI
TAaEMHHULI y Ny6JiYHUX iHTepecax TOoLIO.

Tak, BaXJMBOKW [JI HAC/AiAYBaHHA € BHUMOrA HaJaHHA I[O3MBaveM JO0Ka3iB Ipo
iCHyBaHHSI KOMepI[iliHOI TaEMHMIIi, 1[0 MO3UBa4Y € 0CO00I0, 1[0 MA€E MpaBa Ha KOMePILiiHYy
TAEMHUIIO, a TAKOX 1110 KOMepILiiHA TAEMHMUIIA 6yJia OTpUMaHa He3aKOHHO abo 1110 He3aKOHHE
OTPHMMAaHHS], BUKOPUCTAHHSA ab0 PO3KPUTTSA KOMEPIiMHOI TAEMHUII € HEMHUHYYE. A TAKOX,
MOXJIMBICTb CyZly HaKJIaJlaTH CaHKIil Ha N0o3WBaya, KOJIM 3'CYETbCS, L0 I0O30B HE €
OOI'PYHTOBAHKM Ta O3KWBayY PO3M0YaB CyZ0BY CIIpaBy HEI06POCOBICHO.

YaockoHa/leHHST MOTpeOye 1 4YMHHe TpolecyajbHe 3aKOHOJABCTBO B INHTaHHI
3abe3mneyeHHs Mif 4ac 6y/b-KOro BHUAY CY/IOBOTO NMPOBAa/XKeHHSI 0O6MeXeHHsI AOCTyMNy M0
MaTepiaJiiB, AKi MiCTATb BiJIOMOCTI, 1110 CTAHOBJISITb KOMEPIiHY TAEMHUI[I0, 30KPEMaQ, IIIJITXOM
BU3HAYEHHS KoJIa 0Cib, AKi MAaTUMYTb AOCTYMN K TAKUU Ta MOXKJIUBICTb 03HAWOMJIOBATUCS 3
MaTepiajlaMu CIIpaBH.

Tak 3 MpakTU4YHOI TOYKM 30py BapTO Bif3HAYMTH, WO 3a YAaCTUHOW 2 CTATTi 9
JIMpeKTUBU BCTAaHOBJIEHO, 1110 Jlep>kaBaM-4JieHaM CJ1ifi 3a6e3neUuTH, 106 KOMIeTEHTHI Cy10Bi
OpraHu 3a OOI'PyHTOBAaHMM KJIONOTAaHHAM O/IHi€l 31 CTOpiH ab0 3a BJIaCHOIO iHil[iaTUBOI MOTJIU
BXXUTU KOHKpETHI 3axoJy, HeoOXifHi a5 30epexkeHHs KOHQifeHUiNHOCTI OyAb-gKOI
KOMepLiiHOI TaEMHHUIL, a60 nepe6auyBaHOI KOMePLiMHOI TAEMHUILL], 1110 BAKOPUCTOBYIOThCS
YU 3raJlyl0ThCs Mifl 4ac CyJOBOr0 NPOBA/PKEHHS, siKe 3/1ilCHIOEThCS Y 3B’A3KY i3 HE3aKOHHUM
o/lep>KaHHSAM, BUKOPUCTAHHSM Ta pO3roJ/I0lleHHsIM KoMepLiiiHoi TaeMHUL [1].

Bulie 3a3HauyeHi 3axo/y nepead6ayar0Th B KOHTEKCTI 3abe3nedyeHHs 6e3MeK03HaBUUX
YMOB:

1) obMexxeHHs [AOCTYNy /A0 [OKYMEHTIB, 110 MIiCTAATb KOMEPLIHHY TAEMHHUI0 YU
BiZIOMOCTI, IKi BBaXKalOThCS KOMEPI[IMHOI TAEMHULIEID;

2) obMexxeHHs JOCTyINy [0 CyAOBHUX 3aciflaHb, Y SIKUX MOXe OyTH pO3roJiolleHa
KOMepILihHa TAEMHHUISA Y4 BiZJOMOCTI, IKi BBaXXAIOTbCSl KOMEPLINHOI TAEMHUIEI), a TAKOX
Oy/b-SIKi 3aNIMCH TaKUX 3acCiZjlaHb Ha/laBaTH 0OMeXeHOMY KOJIy 0Cib;

3) HajlaHHA Oy/b-IKMM IHIIMM 0cC00aM, fIKi He BXOJAATb A0 O0OMeEXeHOro KoJia 0cib,
HeKOH(}ifeHLiliHy Bepcilo OyJb-KOr0 CyJOBOrO pillleHHS, y SIKOMY BiJicCyTHi ¢parmMeHTHU
MaTepiaJiB, [0 MiCTATb KOMepLiliHy TaeMHHUIO [1].

KinbkicTb 0cib, 3rifHO JUpeKTUBH, HE TOBUHHA OYTH 6i/bII0OI0, Hi2K 1€ HeobXiHO /i
3abe3nevyeHHs] JOTPHMaHHS MpPaB CTOPiH CY/JOBOr0 MpOBa/PKeHHsS Ha edpeKTUBHUU 3acib
NpaBOBOI0 3aXUCTY Ta Ha CIpaBe/JIMBUN CYZJ0BUM PO3IJIA/, | Ma€ BKJIKYATU IPUHAWNMHI OZJHY
¢$i3uyHy 0c006y BiJi KOXKHOI CTOPOHM Ta BiJINOBiAHOr0O aJiBOKaTa abo iHIIOro mpeJcTaBHUKA
CTOPOHH Y CYZ,0BOMY NIpOLeCi.

Taki mosio>keHHs1 /IMpeKTHUBU, HA HAll MOTJIsJ, € JOCTAaTHIMU Ta OGIPYHTOBAHHMH,
OCKiJIbKM Tepez0ayaloTb MOXJIMBICTb 3aXUCTy KOMepLiHHO LiHHOI iHdopMalii masaxom
oOMeXeHHs1 JoCTyny [0 MaTepiasiB, fki MicTaTb KoMepIiiiHO wLiHHI BigoMocTi, Tak i
0OMexeHHS 110/10 0Cib, KOTpi MaroTh AOCTyN 0 iHopMalil Ta MOXK/IMBOCTI 03HANOMJIEHHS 3
MaTepiajlaMy CIIPaBH.

3axyMCT KOMepLiMHOI TaeEMHHULI 3a HOpPMaMH HaliOHAJIbHOTO 3aKOHOJAaBCTBa
3/1INCHIOETHCS IIJISIXOM 3aCTOCYBaHHS 3araJibHUX M0JI03KEHb IPOIeCyaJIbHOT0 3aKOHO/IaBCTBA,
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110 perJaMeHTYIOTb TJIACHICTb CyZOBOIro MNpouecy i OOMeXYyeTbCA JIMILE MOXJIMBICTIO
NpOBeJEeHHA 3aKPUTHUX CylOBUX 3aCilaHb, 0 AKMX MAlOTh AOCTYII JIMIIe YYaCHUKHU CIIPaBH, a
TaKO0 0COOGJIMBUM PEXKHUMOM MPOT0JIOLIEHHS CY/JOBOT0 pillleHHS.

Tak,BignoBigHo n0 4. 7ct. 7 HIIK Ykpainy, 4. 8 ct. 8 I'lIK Ykpainy; 4. 8 ct. 10 KAC
YKpalHy, po3riaj clipaBy y 3aKpUTOMY CyZL0BOMY 3acCiZjlaHHI IPOBOAUTHCA Y BUNIaZKaX, KOJIU
BIAKpUTHUH CYyJOBUW pO3IJsJ MOXXe MaTH HacCJHiJKOM pO3roJIOlleHHS1 TAEMHOI YU iHIIOI
iHpopMalii o0 0XopoHSAETbCS 3aKoHOM. [lif yac Takoro posryisAy MOXyTb OYTH MPUCYTHI
JIWIlle yYYaCHUKH CIIPaBH, a B pa3i He06XiTHOCTI - CBiIKH, eKCIIepTH, CllellialicTH, mepekaaaayi.
Cyn momepe/pkae 3a3HayeHUX OCiO6 Mpo 06OB’A30K He po3roJoulyBaTH iHdopMaLuiwo, A
3abe3MevyeHHs] 3aXUCTy SAKOI po3rJis/, CIpaBU ab0 BUYMHEHHS OKpPeMHUX NPOLeCyaJbHUX Jil
BiZI0yBa€TbCA B 3aKPUTOMY CyZlOBOMY 3acifilaHHi [7; 8; 9].

Y. 2 ct. 27 KIIK YkpaiHu nepeab6adeHo, 10 CAiAYUMU CyAAsi, CyJT MOXe NPUHUHATHU
pilleHHA NpPO 34iMCHEeHHA KPUMIHAJIBHOTO NPOBA/PKEHHSA Yy 3aKPUTOMY CyZ0BOMY 3acCiJlaHHI
BIIPOJIOBXX YChOr'O CYyZ0BOr0 NpPOBa/pKeHHSA ab0 HMOro OKpeMoOl YacTHHH, 30KpeMa, AKILO
3/iliICHEHHS1 MIPOBaJKE€HHA Yy BiKpPUTOMY CYAOBOMY 3acCiJaHHi MO)ke NpPU3BECTH [0
pO3roJiolieHHs TAEMHHUL, IO OXOPOHAEThCA 3aKOHOM [10].

[HIIMX HOpM, AKi 6 3axulla/ld KOMepLihHO LiHHY iHdopMalii Mig 4ac Cy/J0BOTO
IPOBa/I)XEHHS YNHHHMMHU NpOLeCyaJbHUMU KOJIEKCAMU He NepesoayeHo.

TakuM 4ynHOM, B YKpaiHi HOpMH, 1[0 pery/iol0Th NUTAHHS, NOB'I3aHi 3 KOMepLiliHO0
TAEMHHULEI0, MICTATbCA B PiI3HUX HOPMATHBHO-3aKOHOJABYMUX aKTax ToOMYy, NMiATPUMYHOYHU
No3Ullii 6araTb0X HAYKOBI[IB Ta MNPAKTHKIB, HAroJOUWIYEMO Ha HEOOXiJHOCTI NMPUHUHATTS
creliaJbHOTO 3aKOHY YKpaiHM 1100 OXOPOHM Ta 3axUMCTy KOMEpPLiHHOI TaeEMHHUIL
rapMoOHi30BaHOI0 3 Mi>KHapOJHO-NPAaBOBUMHU CTaHAAPTAMH OXOPOHH KOMEPLIiNHOI TAEMHUILL],
10 OOYMOBJIEHO MNPAaKTUYHOI MNOTPeb0K B persiaMeHTalil NeBHOI TIPyNu CyCHiJIbHUX
Bi/IHOCUH, 110 BUHUKAIOTh y 3B'I3Ky 3 KOMEPLiMHOI TaEMHHUILEI, siKi He yperyJbOBaHi
HOpMaMH MpaBa, a TAKOX BiZICYTHICTIO 3aKOHIB, 3/JaTHUX BUKOHATH 1[I0 QYHKIIiO 3Ti/IHO A0
cranaaptiB €C [11].

BHCHOBKM Ta NepCneKTUBM NMOAA/IbIINUX PO3BiJOK

[Ipope3oMyBaBIIM HAYKOBi [JOCJAi/pKeHHS CJiJ, BiJ3HAYMTH, L0 TakKa KpaiHa, 4K
Besbrisi, 3 ypaxyBaHHAM /IMpeKTHMBU NpPUUHAJA 3aKOH, KWW CIHPAMOBAaHUM Ha 3axXMUCT
HEepPO3KPUTUX HOY-Xay Ta KoMepLiiiHoi iHpopMariii (koMep1iiHOI TAEMHMULL) BiJi HE3AaKOHHOT0
3aBOJIOAIHHSA HMMHM, IX BHUKOPUCTAaHHSI Ta PpO3KPUTTA. Y BKa3aHOMy 3aKoHi OyJH
iMniIeMeHTOBaHI yci nepeabayeHi /lMpeKTUBOIO BUIllleHaBeAeHI peKoMeH/Jallil [0/[0 3aXUCTy
KOMEepLiMHOI TaeEMHMLI IMif Yac 3JiMCHEHHA CyJOBOTO IpoBa/KeHHd. JlociaipKkeHo, 10
napsiaaMeHT HiMeuuuHu npuiHAB 3aKOH NP0 KoMepLiiHy TaEMHUL0 PefepasbHOTO ypsAy.
lle#t 3akoH peanidye JlupektuBy (EC) 2016/943 €BpomneiicbKOro mnapJiaMeHTy MPO 3aXUCT
HEPO3KPUTOr0o HOy-xay 1 KoMepuidHOi iHpopManii (koMmepuiiHOI TaeMHHULi) Bif ix
HE3aKOHHOr0 NpUJ0aHHS, BUKOPUCTAHHS Ta PO3KPUTTS B HalliOHAJbHOMY 3aKOHO/aBCTBI
HiMe4y4rMHU 3 MeTOW BCTAaHOBJIEHHS OJHOPIJAHOrO 3aXUCTYy KOMepLiMHOI TaEMHHLi. 3aKOH
nepejo6avya€ noJI0KeHHA Npo KOHGiAeHiNHICTh Cy0BOro po3rasaay. B xoi uuBisibHOrO
CY[,0YMHCTBA, HaZlal04YX 03B/ Ha Nepefady HPUCAUKLII IeBHUM ClieliaJi30BaHUM CyJiaM y
BUIIa/IKaxX MOPYIIEHHs KOMepI[iHOI TAEMHMUILi, MOXKJIUBICTb KaacudiKyBaTH CyZJ0BHUU IpolLiec
K KoH(}ieHLiMHMI 32 3aIMTOM OZHI€] 3 CTOPIH, i MOTeHLiliHE 0OMEeXeHHsI Yuc/aa 0cCib, AKi
MalTh IPaBO Ha AOCTYI /10 J0Ka3iB i / 260 ciyXaHb.
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