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Abstract

Introduction. Business environment functions according to peculiar laws and rules. That
constantly accompanied by commercial risks, setbacks and a variety of conflicts. Failure to resolve
and exacerbate conflicts in the business environment threatens to cause unforeseen losses of
expected profits, cash or property, bankruptcy, debt growth and more. Therefore, the threat of
adverse effects of commercial conflicts, the issue of implementation and development of business
mediation is relevant as a rapid method of conflict resolution on terms of mutual agreement of the
parties’ interests in view of the lengthy terms of court proceedings.

The purpose of the article is to scientifically substantiate the approach to systematization and
prioritization of factors of business mediation development in the current conditions of economic

© Inna Neskorodieva, Volodymyr Rodchenko, Olena Parkhomenko, Yuliia Kvitka, Anton Kvitka, 2019

ISSN 2415-8453. YkpalHCbKUii >KypHaJI NpUKIagHOI ekoHOMiKU. 2019 pik. Tom 4. Ne 4.
60


https://doi.org/10.36887/2415-8453-2019-4-7
mailto:Innanesk10@gmail.com

development of Ukraine as a method of successful non-judicial settlement of commercial conflicts.
Results. In September 2019, 326 senior and middle managers of Ukrainian companies have
surveyed to identify key factors for the development of mediation in the business environment in
Ukraine in order to resolve commercial conflicts. It is established that business representatives
need immediate practical implementation of business mediation, but at the same time, there is
low awareness of Ukrainian entrepreneurs about the existence of a mediation institute, its
principles and the procedure for conducting it. Using the principal component method (factor
analysis), the factors component composition of business mediation development in modern
conditions of Ukrainian economy development has been determined. The hierarchical structure of
factors for the business mediation development as an effective institution for resolving commercial
conflicts has been determined by calculating the variance percentage. It is determined that the
factors of business mediation development are formed by 32,4 % of the potential level by
calculating the integral indicator.

Conclusions. The following system of key factors of business mediation development in modern
conditions has been determined on the empirical research basis: the factor of institutional
development; education factor; psychological factor and efficiency factor. The most destructive
influence on the business mediation development is played by the retarded factors of institutional
development and education. These research results can be used in the state strategy setting of
business mediation development in Ukraine. The identified system of factors can serve as a
guideline for the introduction of the necessary state measures for the non-judicial settlement
development of commercial conflicts in the business environment in Ukraine, and determining the
priority of their implementation.

Keywords: business mediation, business environment, commercial conflicts, factors of
development, non-judicial conflict resolution.

InHa IBaniBHa HECKOPO/IEBA

KaHAUJAT eKOHOMIYHHUX HayK, JOLeHT, 0L eHT KadeJpy ypaBiHHA Ta aIMiHICTpyBaHHS,
HHI «KapasiHcbka mkosa 6isHecy» XHY im. B. H. Kapazina

Bosiogumup bopucosuy POAYEHKO

JIOKTOP EKOHOMIYHUX HayK, podecop, 3aCTyHUK AUPEKTOPA,
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KaH/AUJAT eKOHOMIYHHUX HayK, JIOLeHT, 0L eHT Kade/py ypaB/iHHA Ta a/IMiHICTpyBaHHS,
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I01is1 Mukos1aiBHa KBITKA

KaHU/JaT eKOHOMIYHUX HAYK, MeHeKep npoeKTy «Epasmyc+» «Megianida: HaB4aHHA Ta
TpaHchopmauis cycnisniberBa (MEDIATS),
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BU3HAYEHHSA CUCTEMU ®AKTOPIB PO3BUTKY KOMEPLIIMHOT MEAIALIi B YKPATHI

AHomayis
Bcmyn. Cepedosuwe nionpuemHuymea U 6i3Hecy (YHKYIOHYE 3a CB0€EPIOHUM 3AKOHAMU ma
npasuaamu. IlocmiliHo  cynposodxicyembcss  KoMepylliHUM  pusukam, Heedadamu ma
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pisHoMaHimHumu koH@aikmamu. He eupiuleHHs ma 3a2ocmpeHHs1 KOoHpAIKmie 6 6i3Hec
cepedosuwyi 3a2poxcye BUHUKHEHHIO Henepedba4eHux 8mpam O4iKy8aHUX Npubymkis, 2pouosux
Kowmie abo maliHa, 6aHKpymcmay, 3pocmaHH0 60pzie ma iHwe. Tomy, 3 02450y HA 3aMSIHCHI
cmpoku po3aa5dy cnpag y cydi, 3azpo3u Hecnpusm/aueux HacaioKie komepyiliHux KoH@aikmie,
aKkmya/i3yemubcsi NUMAHHA 8NPO8AJNXCEHHS Ma po38umky 6iHec-mediayii ik weudkoz2o memody
8pezy1108aHHS KOHPNIKMI8 HAa yM08aX 83AEMHO20 Y3200HCEHHS iIHMepecie CMopiH.

Memow cmammi € Haykose 06TpyHmMys8aHHs1 nioxody 0o cucmemamu3ayii I 6U3HA4EHHS
npiopumemHocmi YUHHUKI8 p038UMKY 6i3Hec-mediayii 8 Cy4acHuUX ymMo8ax po3eUmMKY eKOHOMIKU
8 Ykpaiui sk memody ycniuwiHo2o Hecydo8020 8upiwleHHs: KoMepyiliHuUx KOH@ikmie.
Pe3yabmamu. lllnsixom aHkemyeaHHs 326 meHeddcepie suujoi ma cepedHboi 1AHKU YKPAiH-
CbKUX KoMNaHil y eepecHi 2019 poky 6y/10 su3HayeHo kar408i gakmopu po3sumky mediayii 8
6i3Hec-cepedosuui 8 YKpaiHi 3 Memor supiuleHHs1 KoMepYiuHuUX KoHpaikmis. BcmaHoseHo, wjo
npedcmasHuKu 6i3Hecy nompe6yombs He2aliHo20 NPaKmMu4Ho20 8nposadiceHHs 6i3Hec-mediayii,
ase nopsid 3 Yyum cnocmepizaemscsi HU3bKA NOIHPHOPMOBAHICMb YKPATHCbKUX niOnpuemyis npo
icHyeaHHa iHcmumymy Mediayii, ii npuHyunu ma nopsidok npo8edeHHs. 3 SUKOPUCMAHHAM
Memody 20/108HUX KOMNOHeHmM (pakmopHo20 aHa.i3y) 8U3HAYEHO KOMNOHEHMHI CKAadosi
¢dakmopie po3sumky 6i3Hec Mediayii 6 CyYacHUX YMO0B8A4X PO3BUMKY EKOHOMIKU YKpaiHu.
JlemepMmIiHOBAHO W/ASAXOM pPO3PAXYHKY 8i0comKy ducnepcii iepapxiuHy cmpykmypy gakmopis
po3sumky 6i3Hec-mediayii sk egpekmueHo20 IHcmumymy gupiuleHHs1 KOMepyiliHUX KOH@1iKkmis.
lllnsixom po3paxyHKy IHmMez2pa/ibHO20 NOKA3HUKA 8U3HAYEHO, W0 (akmopu po3eUumky 6i3Hec
mediayii cpopmosaHi Ha 32,4 % 8id nomeHYIlIHO20 piBHAL.

BucHoeku. Ha ocHogi npogedeH020 eMnipu4H020 00CAI0HCeHHS 6Y/10 SU3HAYEHO cucmemy
K/AH0408UX hakmopis po3eumky 6i3Hec-mediayii 8 cyvacHux ymosax: pakmop iHcmumyyitiHo2o
po3sumky; ¢akmop oceimu; ncuxosoz2ivyHuli gakmop i pakmop eppekmusHocmi. Hailibinbu
decmpykmugHull 8nau8 Ha po3eumok 6i3Hec-mediayii cnpassie Hepo38UHEHICMb akmopis
iHcmumyyiiiHozo po3sumky ma ocgimu. /JlaHi pe3yabmamu 00CAIOHCEHHS MOXCymb 6ymu
B8UKOpUCMAHHI npu po3pobyi depircasHoi cmpamezii po3sumky 6i3Hec-mediayii 8 YKpaiHi.
BusnauyeHna cucmema gpakmopis modce cay2ysamu opieHMUpoM 0151 3anpo8adiceHHs He0bXIOHUX
depicasHux 3axo0ie Wodo po38UMKy Hecyd008020 8UPIWEHHS KOMepYiliHUX KOH@.1ikmie 6 6i3Hec
cepedosuwi YkpaiHu, ma 8u3HaveHHs npiopumemHocmi ix peaaizayii.

Kawuoei caosa: 6isHec-mediayis, 6i3Hec cepedosuwje, KomepyiliHi KoH@aAIKMuU, ¢akmopu
po38umky, Hecydoge 8pe2y1t08aHHS KOHP1IKmMI8.

JEL classification: D74; D90; M19

Introduction

Conflict comes in many forms in the business world, with some involving people and
some involving practices. There is a conflict of interests of participants, there is a need to apply
procedures to manage a problematic situation - a conflict. Usually, commercial conflicts in
Ukraine are resolved using the court. The official figures show that more than 50 % of appeals
to local and appeal courts of Ukraine are conflicts in the business environment, the number of
which is constantly growing every year [1]. More than 60 % of the appeals to the court haven't
reviewed or stayed without verdict due to the overload of the judicial system of Ukraine, as well
as the difficulty of identifying facts of legal significance [1]. Applying a legal approach to the
dispute that has arisen (or threatens to arise), the parties or the lawyers representing them in
some cases do not find a definite answer in the current legislation that would completely
eliminate doubt about the exact content of mutual rights and obligations. In addition, it should
be noted that there are cases when the parties to a business conflict do not even go to court
because of: an extremely low level of trust in the judiciary (according to sociological studies, it
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is no more than 14 % [2]); political dependence of judges and ultrahigh level of corruption in
the judiciary [2]. In other words, there is uncertainty in the relationship between the parties.
As a result, businessmen-partners are not resolving conflicts and its continuation is fraught
with loss of time, reputation. Developing countries increasingly recognize mediation as an
efficient, private, flexible and non-adversarial alternative to the formal judicial process of
resolving contractual disputes, which in many countries tends to be slow and arduous [3].
Especially, commercial mediation has been widely used in most advanced economies for over
40 years as an alternative method of dispute resolution. The World Bank Doing Business Report
indicated that 174 economies recognize voluntary mediation or conciliation as a valid method
of resolving contractual disputes, in addition to formal courts [4]. Commercial mediation offers
many benefits, such as reduced legal costs, prevention of future or full-fledged litigation and
the flexibility in finding a solution to the dispute based on mutual parties’ interest, rather than
solely on legal rights. The purpose of commercial mediation is to allow the parties to find a
resolution to their conflict in a sustainable and self-determined way [5]. The procedure is
constructive and involves the chance for personal development and social growth for the
parties of the conflict. The principle of voluntariness and the development of the solution by
the parties themselves carry with them the expectation of substantive justice [6]. It is expected
that the results agreed with benefit both parties or, at least, avoid that anyone is worse off after
the mediation. Additionally, commercial mediation holds the promise of cost-efficient and
faster dispute resolution compared with other methods of dispute resolution. Commercial
mediation can save litigants thousands, if not hundreds of thousands of dollars in legal expense,
as well as months or years of time, thus allowing the parties to resolve their dispute quickly and
efficiently [7-8].

Business mediation has long since become widespread around the world. Recently, its
popularity has been spreading to gain momentum in Ukraine. The national legislation already
has set up the basic foundations for the introduction of mediation in practice, for example, this
is anorm in procedural law as reconciliation - Art. 175 The Civil Procedural Code of Ukraine [9]
and Art. 78 Commercial and Procedural Code of Ukraine [10], which regulates the conclusion
of a settlement agreement among the parties to settle disputes on the basis of mutual
conciliation. And despite the absence of a special law in Ukraine, the development and
establishment of a mediation institute in Ukraine are now facilitated by public associations,
such as: Ukrainian Mediation Academy, Ukrainian Mediation Center, Mediation School of the
Bar of Ukraine, Karazin Business School, Mediators League of Ukraine, etc. and a lot of legal
practitioners, research scientists in the field. But it should be noted that these organizations, in
particular, are aimed at non-judicial resolution in most cases of family conflict, not commercial.
In this regard, the issue of finding the factors of development of business mediation is very
relevant in the conditions of development of the Ukrainian economy as a pledge for effective
settlement of the business conflict, which will provide a more favorable, climate and conditions
of doing business.

Commercial (business) mediation is defined as follows - a facilitative and confidential
process in which a mediator assists parties to a dispute to attempt by themselves, on a
voluntary basis, to reach a mutually acceptable and voluntary agreement to resolve their
commercial dispute [5-6].

Through the course of this literature review, it has been illustrated that conflict,
remaining unresolved through lack of effective communication, is problematic. Confliction
resolution, in itself, is multifaceted, but, if unsuccessful, can have long term effects [3]. Hence,
there is a need for appropriate conflict resolution frameworks. Alternative Dispute Resolution
offers such frameworks as options over adversarial litigation, introducing the concept of
mediation. Accordingly, with the complexities of conflict and conflict resolution, mediation has
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been showed to have a distinct role as a tool to bring about a settlement to such matters [6]. It
is evidenced from the summary above that mediation is a continually emerging tool in dispute
resolution of Civil and Commercial cases. It can be concluded therefore that, as mediation
embeds further in individual jurisdictions and spreads to new jurisdictions, that it is a valuable
tool that brings benefit to the various stakeholders. But it should be noted that in Ukrainian
literature aspects of the development of commercial mediation has not researched except for
theoretical aspects: the concept, advantages and distinctive features of contracts [11-12]. In
this regard, in the framework of this study, we have studied the practical aspects of the
development of mediation in the business environment in the current economic development
of Ukraine.

The purpose of the article

The purpose of the article is the systematization and prioritization of the development
factors of commercial mediation in Ukraine as a method of successful non-judicial resolution of
economic conflicts.

Outline of the main research material

The statistical base of the study was the quantitative estimates regarding the factors of
development of business mediation, which were obtained as a result of a survey conducted in
September 2019 among the top and middle managers of Ukrainian companies. In the total, 326
representatives of Ukrainian companies have taken part in the survey: «Bureau of Investment
Technologies» Ltd, Asters, PJSC IC «PZU Ukraine», PJSC «ArcelorMittal Kryvyi Rih», Avellum,
Nix, Epam, «I-nvest» LLC, «DTEK Pavlohradcoal» PRJSC, JSC «UkrGasVydobuvannya», Equity,
«Dragon Capital» LTD, Ferrexpo Poltava Mining, SoftServe. The survey was conducted using the
Google Forms application, which made it possible to conduct a remote survey by e-mail from
company representatives. The total number of respondents was 326 people, exceeding the
minimum requirements to ensure the adequacy of the sample at a significance level of 95 %
(273 people). It has provided the adequacy of the sample. Diversified companies (legal,
financial, manufacturing, IT-companies) have provided representativeness of the research
results.

Respondents were asked to answer questions characterizing the factors manifestation
contributing to the development of business mediation in Ukraine. Each question has
corresponded to a separate indicator: X1-X18. The list of questions (table 1) has based on a
theoretical generalization of the research results [5-8]. The questionnaire consisted of 2 blocks:
the first one contained questions suggesting answers «Yes» / «No», and the second one
contained the questions suggesting an assessment on a 5-point scale, where «0» is the lowest
degree of manifestation of the indicator, «5» - the highest. Answers to questions of the 1st block
have evaluated on a binary scale, where the answer option «Yes» corresponded to a score of
«5», the option «No» to «0».

The quality of the questionnaire has evaluated by the reliability test by calculating the
Cronbach's alpha coefficient using Statistica 12.0 software product. The average value of the
coefficient was 0,86. Since the calculated value exceeded the threshold of 0,7 [13], the
questionnaire was considered consistent and suitable for use. The value of the coefficient in
terms of X3, X8, X11 exceeded the average: for indicator X3 it was 0,91, for X8 - 0,88, for X11 -
0,90. The exclusion of these indicators from the questionnaire could be lead to an increase in
its reliability, but on the other hand, to a narrowing of the information space. Given the high
average value of the coefficient, indicators X3, X8, X11 from the questionnaire have not
excluded. There are average values for a sample of Ukrainian companies in table 2.

According to the survey results, 56 respondents (17,2 %) have participated as one of the
parties to business mediation.
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Table 1. The manifestation indicators of the factors
developing of business mediation in Ukrainian companies

Indicators | Questionnaire
1st block
X1 Has your company (department, you personally) participated as one of the parties to business
mediation?
X2 Do you have a basic mediator education?
X3 Do you have a mediator certificate?
X4 Have you ever taken any internal (in Ukraine) pieces of training, business mediation courses?
X5 Have you ever attended external (abroad) pieces of training, business mediation courses?
X6 Have you ever played the role of a professional mediator?
X7 In practice, do you give pReferences to mediation against legal dispute resolution in business?
2nd block
X8 Do you aware of the principles, the order of mediation?
X9 How often do you fulfill the role of an informal mediator (without observing the relevant
professional requirements of the mediator)?
X10* Do you have the experience of a professional pick?
X11 Do you tolerant and patient?
X12 What do you know to maintain impartiality?
X13 How balanced you are?
X14 How effective do you think dispute resolution involving a mediator is?
X15 How much do you agree that mediation is a financially more efficient way to resolve disputes
in business compared to the legal procedure?
X16 How much do you agree that mediation takes less time to make a decision compared to the
legal procedure for resolving conflicts in business?
X17 How familiar you are with the institutional regulation of mediation?
X18 How satisfied you are with the legislative regulation of mediation in Ukraine?
* - lack of experience - «0» points, experience up to six months - «1» point, up to 1 year - «2» points, from 1 to
2 years - «3» points, from 2 to 3 years — «4» points, over 3 years — «5» points

Table 2. Values of manifestation indicators of factors developing of business mediation

in Ukrainian companies

Indicator Value Indicator Value Indicator Value
X1 0,86 X7 0,81 X13 4,1
X2 0 X8 0,9 X14 3,1
X3 0,09 X9 3,4 X15 4,4
X4 0,14 X10 0,03 X16 4,7
X5 0,28 X11 4,0 X17 0,7
X6 0,09 X12 3,8 X18 0

None of the respondents has a basic education as a mediator, 6 respondents (1,8 %) have
a certificate of mediator who has a legal profession; 9 respondents (2,8 %) took internal
training and business mediation courses: 7 - having a legal profession, 2 - economic; 18
respondents took training and courses: 10 - have a legal education, 8 - economic education. 6
respondents have the experience of a professional mediator, 3 of whom have had experience
for six months, 2 - up to 1 year, 1 - up to 2 years. Answers to the 2nd block of questions were
evidenced by the respondents’ positive attitude towards mediation:

the question «Do you consider effective dispute resolution involving a mediator?» have
estimated at 3,1 points (62 % of a maximum level);

the question «Do you agree that mediation is a financially more effective way to resolve
disputes in business compared to the legal procedure?» - 4,4 points (88 % of the maximum
level);

the question «Do you agree that mediation takes less time to make a decision compared

to the legal procedure for resolving conflicts in business?» - 4,7 points (94 % of the maximum
level).
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The question «How often did you perform the role of an informal mediator (without
observing the relevant professional requirements of the mediator)?» on average, rated at 3,4
points (68 % of the maximum level); «How tolerant and patient you are?» - 4,0 points (80 % of
the maximum level); «<How much do you know how to maintain impartiality?» - 3,8 points
(76 % of the maximum level); «<How balanced you are?» - 4,1 points (82 % of the maximum
level).

Along with a positive attitude of respondents to mediation (indicators X14-X16) and
personal characteristics corresponding to the role of a mediator (indicators X9, X11-X13), there
is a low awareness of the principles and order of mediation (18 % of the maximum level), lack
of familiarity with institutional regulation mediation (awareness level of 14 %), dissatisfaction
with the legislative regulation of mediation in Ukraine (rating «0»).

The structure of factors was determined using the factor analysis module of the
Statistica 12.0 program. The composition of the factors has determined based on the values of the
factorial loads of indicators with the corresponding factor, based on the factorial model (1) [14]:

Xi=aqy*fi+ay*fot...+a;* f; +dv, (1)
where x; - standardized indicator value;
a; - factor loads;
fi — values of factors;
dv - remnants of the model.
The structure of the factors developing by business mediation in Ukrainian companies,
obtained as a result of factor analysis, is presented in the table 3.

Table 3. The structure of the factors developing of business mediation in Ukrainian

companies
Factor Indicators Factor variance, %
Institutional Development Factor (F1) X1, X7, X8, X10,X17, X18 42,4
Education factor (F2) X2-X6 26,6
Psychological factor (F3) X9, X11-X13 11,7
Performance factor (F4) X14- X16 59

The adequacy of the factor analysis has evidenced by the sufficiency of the sample - 326
observations with the number of variables of 18 and the percentage of factorization, which is
86,6 % with a sufficient level of 80 % [14].

Institutional development factor has prevailed in the structure of business mediation
development factors (42,4 % of the variance), including indicators that characterize the level
of business mediation development in Ukraine: mediator use by companies, managers'
awareness of mediation principles and procedures, mediation experience, institutional and
legislative regulation.

The second of the most important factor is the education factor (26,6 % of the variance).
This factor has determined by the presence of basic education of a mediator, a mediator
certificate, training, business mediation courses.

The psychological factor that has determined the development of business mediation by
11,7 % shows the personal characteristics of managers necessary for the role of a mediator:
tolerance, patience, impartiality, balance.

The efficiency factor has determined the overall effectiveness of dispute resolution with
the participation of a mediator, financial (requiring less financial costs compared to the legal
procedure for resolving conflicts in business) and times (requiring less time to make a decision
compared to the legal procedure). The variance of the factor was 5,9 %.

The value of the integral indicator of the development of business mediation factors
amounted to 0,95. This is the arithmetic mean of the integral indicators that have calculated
using the formula (2) for each respondent.
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I=Yw;xXF,i=1,n (2)
where [ - integral indicator developing of business mediation factors;

F; - the value of the i-th factor developing of business mediation, calculated as the
product of the normalized value of the indicators that formed the factor, by the coefficients of
linear regression equations, characterizing the relative significance of the j-th indicator in the
composition of the i-th factor;

w; — the coefficient of the significance of the i-th factor, corresponding to the percentage
variance of the i-th factor;

n - the number of factors developing of business mediation.

The potential level of the integral indicator has calculated similarly, but with the addition
to the data array for factor analysis of the observation corresponding to the potential level of
indicators X1-X18, and finding normalized values of factors FI1-F4 corresponding to this
observation. The calculations were performed using program Statistica 12.0. The potential level
of the integral indicator was 2,93. A comparison of the actual and potential levels of the integral
indicator made it possible to determine that the factors for the development of business
mediation in Ukraine are formed at 32,4 % of the potential level. The lag of the actual level of
development from the potential by 67,6 % is due to the insufficient level of development of
factor F1 - by 37,7 %, FZ - by 26 %, F3 - by 2,8 %, F4 - by 1,1 %.

Conclusions and prospects for further researches

Thus, based on the results were obtained in this article, we can conclude that commercial
mediation offers attractive characteristics, namely (a) cost and time advantages, (b) high
success and satisfaction rates, and (c) flexibility to maximize the fulfillment of the interests of
the parties. Still, mediation policy and the regulatory context play an important role in
providing an attractive environment for the parties to choose the dispute resolution
mechanism that best suits their interests.

The most important success factors for the regulation of commercial mediation in
Ukraine are as follows: institutional integration of mediation. The challenge is to design dispute
resolution institutions that guide conflicts to mediation if the mechanism is best suited to satisfy
the interests of the parties enabling mediation law in Ukraine. Mediation policy should provide
a reliable framework without limiting the flexibility of mediation and by putting mediation on
an equal footing with other dispute resolution mechanisms. This policy applies to both private
and judicial mediation. Information: many stakeholders suffer from information deficits. By
improving stakeholders’ understanding of the characteristics of the dispute resolution
mechanisms available, the decision making of the parties, lawyers, judges, in-house counsel,
and others will be improved.

In the current conditions of the development of the Ukrainian economy and the
conditions for doing business, the development of commercial mediation in view of the
identified key factors for its activation seems necessary regulatory incentives and other
impulses. This can influence human behavior in dispute resolution and can be an effective
strategy to counter parties from making choices that potentially are not in their interests. Such
incentives, even if they generate costs, are often a less expensive solution for public finances
compared with funding a court system that does not always fit the conflict needs of the parties.
We are going to consider these aspects and assessing the economic efficiency of business
mediation as an institutional structure of the national economy in the following studies.
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